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DETAILED ACTION 

Claims 1, 3-5, 7, 8, 10, 12, 27-30, 32 and 33 are pending as amended on 8/21/09. 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 8/21/09 
has been entered. 

Response to Arguments 

The rejection of claims 1, 3-6, 10, 12-14, 21-24, 27-30 and 32 under 35 U.S.C. 
103(a) as being unpatentable over Kuriu (WOOO/56548, US patent equivalent, 
6645640) in view of Yamamoto et al (JP 1 1 -1 99741 ) has been withdrawn, as Applicant 
has amended claim 1 to recite an ethylene-methacrylic acid copolymer ionomer. 
Neither reference discloses the recited ionomer. 

The rejection of claims 6-8, 12 and 24-26 under 35 U.S.C. 103(a) as being 
unpatentable over Kuriu (WOOO/56548, US patent equivalent, 6645640) in view of 
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Yamamoto et al (JP 1 1-199741) and further in view of Matsui et al (JP 2002-248721) 
has been withdrawn, as Applicant has amended claim 1 to recite an ethylene- 
methacrylic acid copolymer ionomer. The references do not disclose the recited 
ionomer. 

The rejection of Claim 31 under 35 U.S.C. 103(a) over Kuriu (US 6645640) in 
view of Yamamoto et al (JP 11-199741) as applied to claim 1 above, and further in view 
of Toyozumi (JP 2002-338770) has been withdrawn, as claim 31 has been cancelled. 

The rejection of Claim 32 under 35 U.S.C. 103(a) as being unpatentable over 
Kuriu (US 6645640) in view of Yamamoto et al (JP 1 1 -1 99741 ) as applied to claim 1 
above, and further in view of Tanaka et al (JP 2002-172742) has been withdrawn, as 
Applicant has amended the claim to recite an ethylene-methacrylic acid copolymer 
ionomer. The references do not disclose the recited ionomer. 

The rejection of Claim 27 under 35 U.S.C. 103(a) as being unpatentable over 
Kuriu (US 6645640) in view of Yamamoto et al (JP 1 1 -1 99741 ) as applied to claim 1 
above, and further in view of Shibuya et al (JP 06-345919) has been withdrawn, as 
Applicant has amended the claim to recite an ethylene-methacrylic acid copolymer 
ionomer. The references do not disclose the recited ionomer. 
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Applicant's arguments regarding the rejection of Claims 6-8, 12 and 24-26 under 
35 U.S.C. 1 03(a) over Kuriu in view of Yamamoto and further in view of Matsui et al 
(JP 2002-248721) are unpersuasive. Therefore, the rejection is maintained. 

In response to Applicant's argument that Matsui teaches away from the present 
claims, the test for obviousness is not whether the features of a secondary reference 
may be bodily incorporated into the structure of the primary reference; nor is it that the 
claimed invention must be expressly suggested in any one or all of the references. 
Rather, the test is what the combined teachings of the references would have 
suggested to those of ordinary skill in the art. See In re Keller, 642 F.2d 413, 208 
USPQ871 (CCPA 1981). 

Kuriu, the primary reference, provides the suggestion to add an antioxidant to the 
polyamide, but fails to specify the antioxidant. Matsui provides the teaching of a specific 
antioxidant for use in polyamide films, and provides motivation to use the antioxidant 
(minimizes strength reduction of the polyamide film following retort treatment [0019]). 



Applicant argues that the antioxidant provides unexpected improvement in haze 
suppression during retort treatment, which would not be obvious over the cited 
references. Applicant cites the Examples and Comparative Examples as evidence. 

Applicant's arguments have been fully considered but they are not persuasive. 
This evidence is unclear. The description of the preparation for Example 1 teaches the 
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addition of an antioxidant. All of the remaining examples (including comparative) teach 
the preparation "as in Example 1 ." Of the six Examples (Ex 1 and 2, Comp Ex 1-4), 
only one, comparative example 4, teaches the omission of antioxidant. Applicant's 
assertion that the antioxidant is responsible for haze suppression appears 
unsubstantiated, as comparative examples 1 and 2 (which contain antioxidant) show 
strong whitening during retort, while comparative example 4 shows slight whitening 
(table 1). 



Regarding the rejection of claim 31 under 35 U.S.C. 103(a) as being 
unpatentable over Kuriu in view of Yamamoto and further in view of Toyozumi (JP 
2002-338770): 

Applicant argues that in the present claims, the polyamide layer does not 
necessarily contain EVOH, and so there would be no reason to add the ionomer 
disclosed by Toyozumi to compatibilize the polyamide and EVOH. Examiner is 
confused by this argument, as claim 31 (which has been cancelled, but the recitations 
are now incorporated into independent claim 1) recites a polyamide layer which 
comprises a modified ethylene vinyl acetate copolymer (e.g. EVOH) and an ethylene- 
methacrylic acid copolymer ionomer. It appears that the polyamide layer does 
necessarily contain EVOH. 

Applicant also argues that Toyozumi teaches away from the present claims 
because Toyozumi requires a thermoplastic resin on at least one side of the above 
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described film. Applicant argues that the present claims do not include such a 
thermoplastic resin containing layer. The present claims do include at least 2 
thermoplastic layers. Regardless, Toyozumi is relied upon solely for the suggestion and 
motivation to add an ethylene methacrylic ionomer to a composition comprising EVOH 
and polyamide (improved barrier and pinhole resistance). Applicant's arguments that 
Toyozumi teaches away from the present claims are, therefore, unpersuasive. The test 
for obviousness is not whether the features of a secondary reference may be bodily 
incorporated into the structure of the primary reference; nor is it that the claimed 
invention must be expressly suggested in any one or all of the references. Rather, the 
test is what the combined teachings of the references would have suggested to those of 
ordinary skill in the art. See In re Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 1981). 



Applicant's arguments regarding the rejection of Claim 32 under 35 
U.S.C. 103(a) over Kuriu in view of Yamamoto and further in view of Tanaka et al (JP 
2002-172742) have been fully considered but are unpersuasive. 

As in Applicant's arguments filed 3/16/09, Applicant appears to be conflating the 
"at least one polyamide layer" with the "at least one additional aromatic polyamide 
layer." 

Applicant argues that Tanaka teaches away from the 2 to 10 wt% of aromatic 
polyamide in claim 32. This limitation to which Applicant refers pertains to the layer 
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which is primarily aliphatic polyamide. Tanaka is being relied upon for its teaching to 
add an "additional aromatic polyamide" layer (layer Z, [0012] in Tanaka) to the 
multilayer film disclosed by Kuriu in view of Yamamoto. Tanaka in no way teaches 
away from the claimed invention, especially in view of the fact that Tanaka discloses a 
multilayer film which comprises an EVOH layer (X) [0008], a layer of aliphatic polyamide 
(Y) [0009], and an additional polyamide layer which is aromatic (Z) [0012]. 

Applicant's arguments with respect to claims 1 , 3-5, 7, 8,10,1 2, 27-30, 32 have 
been considered but are moot in view of the new ground(s) of rejection. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1, 3-5, 10, 12, 27-30, 32 and 33 is rejected under 35 U.S.C. 103(a) as 
being unpatentable over Kuriu (WO00/56548, the US patent equivalent, 6645640, will 
be cited herein) in view of Yamamoto et al (JP 1 1 -1 99741 ), and further in view of 
Toyozumi (JP 2002-338770). 

Kuriu discloses a multilayered film consisting of three layers: a polyamide layer, 
a saponified ethylene-vinyl acetate layer, and a polyamide layer (columns 3-4, 
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examples 1 and 2). In Example 2 (column 4, lines 9-17), Kuriu teaches that the 
polyamide layers comprise aliphatic polyamide (nylon-6) as the principal ingredient 
(86.0 wt %) and aromatic polyamide (poly(m-xylylene adipamide) in an amount of 10 wt 
%. Kuriu teaches that the film may contain organic additives such as antioxidants in 
typical amounts (col 2, lines 36-40). 

Kuriu fails to teach that the saponified ethylene-vinyl acetate copolymer layer 
comprises polyamide resin and an alcohol based compound. 

Yamamoto discloses a composition which has excellent retort resistance 
comprising saponified ethylene vinyl acetate (herein EVOH) mixed with a polyamide 
resin and an alcoholic compound. (English patent abstract and [0004] of machine 
translation). Yamamoto teaches that this composition may be formed into a film or 
sheet [001 1] and that other materials may be layered on one or both sides [0012]. 

Yamamoto teaches that EVOH is commonly used as packaging in the food 
industry, yet it is flawed in terms of its heat resistance, shock resistance and stiffness 
[0002]. Yamamoto discloses that it is known in the art to blend polyamide resin with 
EVOH to improve the aforementioned flaws [0002]. It would be obvious, therefore, to 
one of ordinary skill in the art, to blend polyamide with EVOH in order to improve the 
heat and shock resistance, as well as stiffness, of the film. However, Yamamoto further 
teaches that EVOH/polyamide compatibility issues lead to deterioration of physical 
properties [0003]. Yamamoto teaches that such compatibility issues can be resolved by 
adding an alcohol-based compound [0004]. It would be obvious, therefore, to one of 
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ordinary skill, to add alcohol to film comprising a blend of EVOH and polyamide, in order 
to avoid deterioration of physical properties due to incompatibility. 

Yamamoto and Kuriu represent analogous art. Both disclose multilayer films 
comprising polyamide and EVOH layers for use in food packaging. Furthermore, both 
are attempting to reduce stiffness in film layers (Kuriu teaches that softening improves 
pinhole resistance - col 1 , lines 19-25). Given Yamamoto's teaching that the physical 
properties of EVOH, including stiffness, can be improved by adding polyamide and 
alcohol, it would be obvious to one of ordinary skill in the art to modify the EVOH layer 
taught by Kuriu (as in example 2) by adding polyamide and alcohol, as taught by 
Yamamoto, in order to improve the heat and shock resistance, and overall stiffness of 
the multilayer laminate. 

While Kuriu teaches that the polyamide layer of the multilayer film comprises 4.0 
wt% of a modified ethylene-vinyl acetate copolymer (column 3, lines 54-56), neither 
Kuriu nor Yamamoto teach the addition of an ethylene-methacrylic acid copolymer 
ionomer. 

Toyozumi discloses a composition comprising saponified ethylene vinyl acetate, 
polyamide and an ionomer of an ethylene methacrylic acid copolymer [claim 1], [claim 
5]. (Examiner note: ionomer is translated as "eye ONOMA.") 

Toyozumi teaches that blends of EVOH and polyamide have nonuniform 
thickness, which leads to deterioration in gas barrier ("GASUBARIA") and pinhole 
resistance properties [0004]. Toyozumi discloses that the addition of an olefinically 



Application/Control Number: 10/560,951 Page 10 

Art Unit: 1796 

unsaturated carboxylic acid copolymer solves this problem [0005]. Toyozumi teaches a 
preferred copolymer from ethylene [0018] and methacrylic acid [0019], and teaches 
various metal ions for neutralization of the ionomer [0024]. Toyozumi teaches that the 
best gas barrier properties and pinhole resistance are achieved when the copolymer is 
present between 3-15 wt% [0029]. 

It would be obvious, therefore, to one of ordinary skill in the art, to add ethylene 
methacrylic acid copolymer ionomer, as taught by Toyozumi, to the modified ethylene 
vinyl acetate containing polyamide layers of the multilayer film taught by Kuriu in view of 
Yamamoto, in order to improve uniformity, pinhole resistance and gas barrier properties 
of the layer. 

Regarding claim 3, Yamamoto teaches the addition of silica to the EVOH resin 
system [0011]. 

Regarding instant claim 4, Yamamoto discloses that the composition is prepared 
by mixing a polyamide resin with an alcoholic compound and then adding EVOH to the 
mixture (English patent abstract and [0004] of machine translation) 

Regarding instant claim 5 both Kuriu and Yamamoto [0007] teach EVOH which 
fulfills the recited ethylene content and degree of saponification. The EVOH used by 
Kuriu in examples 1 and 2 contains 32 mol% ethylene and has a 99% degree of 
saponification (col 3, lines 55-58). 

Regarding instant claim 12, Kuriu teaches that the multilayer film is produced by 
coextrusion (col 2, line 50) and biaxial stretching (col 2, line 62). See also Example 1, 
col 3, lines 60-67. 
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Regarding instant claim 27, Yamamoto teaches that the composition has 
excellent transparency and retorting resistance (English abstract), and teaches the use 
of nylon 6 for the polyamide resin in the EVOH layer [0005, 2 nd line]. 

Regarding claim 28, Yamamoto discloses the claimed ratios exactly (English 
patent abstract). 

Regarding instant claims 29 and 30, Kuriu teaches that the multilayer film is 
produced by coextrusion (col 2, line 50) and biaxial stretching (col 2, line 62). See also 
Example 1 , col 3, lines 60-67. In addition, Yamamoto discloses coextrusion [0012] as 
well as stretching by "two axes" (i.e. biaxial stretching) [001 1]. 

Regarding instant claim 32, the two polyamide layers taught by Kuriu in Example 
2 (column 4), fulfill the recitations of the instant claim. Both polyamide layers comprise 
10 wt % aromatic polyamide. Therefore, one layer reads on the recitation of "at least 
one polyamide layer comprising aromatic polyamide in concentration of 2.0-10 wt%," 
while the other layer, as it contains aromatic polyamide, reads on the recitation of "at 
least one additional aromatic polyamide layer." 

Regarding instant claim 33, Kuriu teaches that modified ethylene-vinyl acetate 
copolymers include each of the members recited in the instant claim (col 2, lines 20-25). 



Claim 3 is rejected under 35 U.S.C. 103(a) as being unpatentable over Kuriu 
(WO00/56548, the US patent equivalent, 6645640, will be cited herein) in view of 
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Yamamoto et al (JP 1 1-199741), and further in view of Toyozumi (JP 2002-338770) as 
applied to claim 1 above, and further in view of Tokoh et al (US 5428094). 

The above rejection of claim 1 over Kuriu in view of Yamamoto et al and further 
in view of Toyozumi is incorporated here by reference. 

If it is not considered obvious to add silica to the laminate made obvious by Kuriu 
in view of Yamamoto in Toyozumi, Tokoh teaches that adding water-swellable 
phyllosilicate to EVOH allows the resin to retain excellent gas barrier properties and 
good transparency even under highly humid conditions (col 2, lines 25-42). Given that 
Kuriu in view of Yamamoto and Toyozumi teach subjecting the laminate to high humidity 
(retort), it would have been obvious to one of ordinary skill at the time the invention was 
made to add water swellable phyllosilicate to the EVOH, as taught by Tokoh, in order to 
retain excellent gas barrier properties and good transparency. 



Claims 7 and 8 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Kuriu (WO00/56548, the US patent equivalent, 6645640, will be cited herein) in view of 
Yamamoto et al (JP 1 1-199741), and Toyozumi (JP 2002-338770) as applied to claim 
1 above, and further in view of Matsui et al (JP 2002-248721 ). 

The above rejection of claim 1 over Kuriu in view of Yamamoto et al and further 
in view of Toyozumi is incorporated here by reference. 
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While Kuriu teaches the addition of antioxidant to the multilayer film, Kuriu fails to 
specify an antioxidant, and therefore fails to teach the recitations of instant claims 7 and 
8. 

Matsui teaches a layered film containing a polyamide layer suitable for packing 
material subject to retort treatment [0001]. Matsui teaches that the polyamide film has 
excellent transparency and heat resistance [0002]. Matsui discloses the addition of an 
antioxidant to the polyamide and suggests the use of pentaerythrityl-tetrakis[3-3,5-di-t- 
butyl-4-hydroxyphenyl]propionate [0020]. Given the teaching by Matsui that the 
antioxidant minimizes strength reduction of the polyamide film following retort treatment 
[0019], it would have been obvious to one of ordinary skill in the art to add the 
antioxidant to the polyamide layers in the laminates taught by Kuriu and Yamamoto, in 
order to improve toughness of the film. 

Claim 32 is rejected under 35 U.S.C. 103(a) as being unpatentable over Kuriu 
(WO00/56548, the US patent equivalent, 6645640, will be cited herein) in view of 
Yamamoto et al (JP 11-199741), and Toyozumi (JP 2002-338770) as applied to claim 
1 above, and further in view of Tanaka et al (JP 2002-172742). 

The above rejection of claim 1 over Kuriu in view of Yamamoto et al and further 
in view of Toyozumi is incorporated here by reference. 

Kuriu fails to teach the use of a primarily aromatic polyamide layer in the same 
multilayer film with a primarily ethylene vinyl acetate layer. While Yamamoto teaches 
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the use of additional layers such as polyamide [0013], the reference fails to teach 
specific types of polyamide, and therefore fails to teach "aromatic polyamide." 

Tanaka teaches a biaxially stretched three layer laminate with an EVOH layer, an 
aliphatic polyamide layer and a xylylene (i.e. aromatic) polyamide containing layer 
(English patent abstract). Tanaka teaches that the laminates have excellent 
transparency and are highly suitable for packaging food. Tanaka discloses that layers 
of EVOH and polyamide are often laminated for use as packaging materials, due to the 
high gas barrier provided by EVOH and the pinhole resistance provided by polyamide 
[0002]. However, when stinky items are packaged, the smell leaks, restricting the use 
of such laminates for many foods [0002]. 

Tanaka teaches that adding an aromatic polyamide layer to a laminate of EVOH 
and aliphatic polyamide improves the smell retaining property of the laminate [0004] and 
[0012]. 

Given that Kuriu teaches the use of the multilayer films for packaging food 
(column 3, lines 24-27), it would be obvious to one of ordinary skill in the art to add a 
layer of aromatic polyamide, as taught by Toyozumi, to the multilayer film taught by 
Kuriu in view of Yamamoto, in order to improve the smell retaining property of the 
laminate. 

Claim 27 is rejected under 35 U.S.C. 103(a) as being unpatentable over Kuriu 
(WO00/56548, the US patent equivalent, 6645640, will be cited herein) in view of 
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Yamamoto et al (JP 1 1-199741), and Toyozumi (JP 2002-338770) as applied to claim 
1 above, as evidenced by Shibuya et al (JP 06-345919). 

The above rejection of claim 1 over Kuriu in view of Yamamoto et al and further 
in view of Toyozumi is incorporated here by reference. 

Yamamoto teaches that the polyamide and alcohol EVOH composition has 
excellent transparency and retorting resistance (English abstract), and teaches the use 
of nylon 6 for the polyamide resin in the EVOH layer [0005, 2 nd line]. 

If not considered obvious that the multilayer transparent film disclosed by Kuriu in 
view of Yamamoto and Toyozumi would inherently have the transparency and boiling 
resistance as recited in instant claim 27, it would be obvious in view of Shibuya. 

Shibuya discloses a laminate composition comprising an inner layer of EVOH 
blended with polyamide and outer layers of polyamide resin (English patent abstract). 
Shibuya teaches that this multilayered laminate is useful as packaging for materials 
subject to retort or boil sterilization [0002, 0042, 0058]. Shibuya also teaches that there 
was no change in transparency in the three-layer laminate after 30 minutes in 95 °C 
water or 121 °C steam [0058 and 59]. 

As noted above, the multilayer film of Kuriu in view of Yamamoto and Toyozumi 
is identical to the presently claimed, and identical compositions must have identical 
properties. Accordingly, one of ordinary skill in the art would assume that the properties 
of instant claim 27 are inherent to the films of Kuriu in view of Yamamoto and Toyozumi, 
especially as evidenced by Shibuya. 
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Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to RACHEL KAHN whose telephone number is (571)270- 
7346. The examiner can normally be reached on Monday to Friday 8:00 am to 5:00 pm 
EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Randy Gulakowski can be reached on 571-272-1302. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/RACHEL KAHN/ 
Examiner, Art Unit 1796 

Rk 

/Randy Gulakowski/ 

Supervisory Patent Examiner, Art Unit 1796 
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